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TAXATION LEGISLATION AMENDMENT BILL 2014 
Second Reading 

Resumed from 27 November. 

HON SUE ELLERY (South Metropolitan — Leader of the Opposition) [2.17 pm]: When we were last 
debating the Taxation Legislation Amendment Bill 2014, I was drawing to the house’s attention the opposition’s 
concern that the Minister for Finance had put certain things on the record in the other place that appeared to be 
inconsistent and that the Standing Committee on Legislation had found them to be inaccurate. The minister’s 
own agencies gave evidence to the committee that when the minister said that this bill would end any uncertainty 
for organisations, that was certainly not the case. One of the things that the Minister for Finance is on the record 
as saying is that this bill is not designed to question organisations claiming charitable status, but the very nature 
of the mechanism that has been put in place whereby organisations can seek an appeal is such that someone—in 
this case, the Minister for Finance and another minister, the Treasurer—will have to make a determination about 
whether an organisation is appropriately claiming charitable status.  

When the Minister for Finance was asked why it had taken a while to introduce the legislation, he said 
essentially that the government had been waiting, hoping that the federal government would make appropriate 
changes to taxation provisions for the charitable sector. He said that the government was hoping that the feds 
would fix the problem. That is not something that any of us can rely on when confronted with a situation in our 
own jurisdiction. It is not a path that I would suggest the minister takes again.  

Further in the debate on the public record, the minister made the point that where all of us believe that an 
organisation is really a charity, we would expect the minister to make a decision that that organisation was 
entitled to an exemption. That is on page 5344 of the Assembly Hansard. That is a really interesting thing for the 
minister to say. He is saying, “Where all of us believe that an organisation is really a charity, then it is okay, you 
should trust us.” That is not good enough when we are making a statute, because the whole issue comes into 
question and causes uncertainty. Various organisations that are able to claim charitable status do various things, 
to a larger or smaller extent, and the notion then is whether a charity that runs a business as part of an 
employment or training-related service constitutes the right amount of attraction to limbs one, two or three of the 
definition of a charitable organisation. That is at the hub of this issue. It is not appropriate to put in place 
a statute that relies on us reaching agreement after the statute is passed that an organisation really is a charity. 
That is not good enough. 

On a number of occasions during debate in the other place—not the least of which is on page 5501 of Hansard—
when the minister was asked to reveal information about which organisations would be captured by the 
legislation and which would not, in referring to the Commissioner of State Revenue, he said — 

… the commissioner cannot provide any details on any … individual or organisation. 

The minister therefore says that the commissioner cannot provide information on whether any individual or 
organisation is eligible for an exemption. However, when it comes to determining an appeal, he said — 

The commissioner can provide the minister with the relevant information when the minister considers 
an application—for that sole purpose. 

It is not clear therefore that the minister has a blanket cannot-release-information policy, because it appears that 
the minister was telling the other place that in certain circumstances that information can be released to the 
minister for the sole purpose of dealing with an exemption application. 

The debate in the other place, and to a lesser extent in this place and before the committee report, focused around 
eight organisations that the government had named as the ones that were not paying payroll tax and that, as 
a result of the changes that we will make to this bill, will have overturned their exemption from paying those 
three forms of taxes. I understand that the government is currently forgoing $56 million from those 
organisations. I understand—I hope the minister can confirm this in his second reading reply—that is about 
$10 million a year. 

Again in the other place at page 5615 of Hansard, the minister said — 

The government is saying that it cannot create uncertainty in the law … 

However, the committee report and the evidence from the officers of the government agencies who appeared 
before the committee tell us that uncertainty will remain. The way that the government proposes to deal with that 
uncertainty is on a case-by-case basis determined by the minister at a certain point in the process in consultation 
with another minister—the Treasurer. However, essentially it is a politicised process in which a decision will be 
made on a case-by-case basis about any organisation that is excluded from the exemption but thinks it should 
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really be entitled to the exemption. It is not the case that in the bill as it left the Assembly, and even now as it is 
before us, all uncertainty has been removed for anyone who might have a query whether their organisation is or 
is not entitled to the exemption. 

On page 5617 of Hansard during debate in the other place about which organisations would be covered, the 
minister said — 

… the government is comfortable … it feels it has covered this appropriately and the bill will capture 
only those people who should not receive an exemption from paying payroll tax. 

As I just pointed out, it is not the case that the bill will capture only those people. In fact, the evidence from the 
government’s own agencies is that they cannot be sure, and for the very reason that they cannot be sure, they 
have put in place this safety net—I suppose the government would describe it—of a ministerial discretion or 
a ministerial ability to make a decision that the exemption should apply. It is therefore not accurate for the 
minister to tell Parliament that the bill will capture only those who should not receive an exemption. That is 
because government does not know that, and that is why it has put in place this mechanism, which I have to say 
is not governed by any set of guidelines on how it is to be exercised. That is a major concern. I note in the 
amendments on the supplementary notice paper before us that the reasons for any decision will be published. 
That is a good thing and an improvement on where we are before the bill goes into the committee stage. 
However, it is still the case that there is no set of guidelines in place for the relevant minister to determine, in 
consultation at respective points with the Treasurer, how they should exercise that discretion. I think at some 
point a minister is going to get themselves in a pickle as a result of that—and there has been far too much of that 
and we do not want any more of it. 

The executive summary of the committee report tells us — 

The Office of State Revenue, Department of Finance, has recognised that there are potential unintended 
consequences of this Bill on charities. 

The report at page 3 further states — 

The Committee could not obtain the names of organisations OSR considers may potentially be affected 
by the Bill. 

Further on at page 4, some 34 organisations are identified that may be potentially affected by the bill, but that 
was by no means a definitive list. 

Effectively, three sets of amendments stand in the government’s name on the supplementary notice paper before 
us. It is the same set of amendments that apply to the three different pieces of legislation that we are amending. 
Those amendments are good, but I still think that they will put in place a flawed mechanism to deal with the 
potential consequences. At some point, a legitimate charitable organisation will find itself paying tax that it 
ought not pay, and a minister will be left in the unenviable position of making a decision in a political 
environment and potentially will get themselves and the government of the day into all sorts of trouble because 
there are no guidelines to tell the minister how to exercise that discretion. 

The task of creating this legislation was in fact a big one and, to be fair to the government, it was never going to 
be an easy problem to solve, but my contention is that it was badly executed. There is conflicting information. 
The minister has said that the government is confident that the bill fixes it, but the committee report from this 
place found that the minister’s agencies could not be confident that everybody was captured. In fact, we know 
that from looking at the structure of the bill, because the government has put in place a safety mechanism that it 
thinks it needs to as it cannot be confident that everything is captured. The department told the committee, 
I think quite clearly and quite directly, that the bill is not certain to safeguard all organisations and that it does 
have unmeasurable unintended consequences. 

The central policy objective, though, is to restore the obligation on the Chamber of Commerce and Industry of 
Western Australia to pay stamp duty, land tax and payroll tax. That remains agreed by all parties in Parliament, 
and so it is for that reason that we will be supporting the legislation. 

HON DARREN WEST (Agricultural) [2.28 pm]: I have some concerns I would like to put to Parliament about 
this Taxation Legislation Amendment Bill 2014—and there are many. Sadly, a motion was passed yesterday to 
limit our time for debate on this bill today. That is unfortunate; nonetheless, we will move through. 

This is another piece of legislation drafted purely because the current government has no concept of managing 
the state’s finances. We lost the AAA credit rating, debts are out of control and growing, spending is out of 
control, we have had seven Treasurers in seven years, and we are now dealing with another set of circumstances 
from people who are in charge of the finances of our state.  
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It is a very sorry tale, and that seems to be constant through much of the legislation that comes through this 
house; that is, the government has its hand down the back of every couch looking for another few pieces of 
change. This time it will affect some of the finest organisations in the state, and I think that is very, very sad. 

I have many issues with this bill. It is well documented that the Western Australian Council of Social Service 
also has some serious concerns with it. I am pleased that our quality parliamentary Standing Committee on 
Legislation was able to highlight a lot of those issues and recommend some amendments that I think perhaps 
should have been thought of before the bill was brought before us; nonetheless, we got there in the end. While 
driving into town yesterday I was listening to Jan Stewart, the outgoing chief executive officer of Lotterywest, 
whom I have met a couple of times. She has been a very fine servant of the state of Western Australia. She was 
asked what achievement she was most proud of in allocating Lotterywest funds. She was quick to say that she 
did not allocate the funds but that she is part of a board that makes those decisions. She pointed to some of the 
fantastic work done by the Oats Street facility run by the Brightwater Care Group for people who have acquired 
brain injuries. When I was at the briefing I noted that Brightwater was on the list of some of the organisations 
that may well be captured by this legislation. I want to make the point that no-one has thought through the fact 
that some of our finest and best serving organisations across the state could well find themselves slugged. As 
a result of the government’s fiscal mismanagement, they will lose that charitable status they have operated under 
and set up their business models and service delivery under. The government has pulled the rug from underneath 
them. There is no certainty around which organisation will be affected. Nobody knows whether the changes will 
apply to them. I feel that giving the ability for a minister to decide which organisation to exempt reflects 1970s 
Queensland stuff. I think the Commissioner of State Revenue should make those rulings. As we have found from 
information that has eventually leaked out about the Brookfield Rail contract, the decisions can be flawed and 
influenced by outside factors. This bill is creating a lot of uncertainty in the not-for-profit sector. I think those 
organisations are doing it hard enough without creating another level of uncertainty. In a lot of cases the  
not-for-profit organisations are doing the government’s work for it, so to whack them with a tax is out of line. 

A lot of not-for-profit organisations in the agricultural region that do a tremendous amount of work have 
contacted my office. As I said, a lot of the work that perhaps should be performed by government is performed 
by these organisations that are now uncertain of their future. As a member of the Agricultural Region and 
someone with an agricultural background, probably the biggest issue for me is how this will affect  
grower-owned cooperatives. I note that during debate on referral to the Standing Committee on Legislation, 
concern was expressed by one of the members opposite about that, and I am pleased there might be some support 
for it. The biggest organisation to be affected, of course, will be the CBH Group, but there are grower-owned 
cooperatives such as the Geraldton Fishermen’s Co-operative and the Western Australian Meat Marketing  
Co-operative Ltd. As organisations that compete in a world market with multinational overseas companies, the 
majority of their workforce is based here in Western Australia. If they lose their tax exemption, they will pay 
payroll tax, stamp duty and land tax. Some of the larger multinational grain companies do not have a large 
workforce here in Western Australia and I would argue that some of them are not large enough to pay any 
payroll tax, but if they do, it is a minimal amount. Under their structures, they have accumulation managers 
based in Western Australia who work through a network such as an existing service delivery company in the 
agricultural sector; they then do all the shipping, importing and marketing from an overseas base. Therefore, our 
own grower-owned cooperatives will have to pay this tax to the state government; whereas their competitors will 
not. That is anti-competitive and is probably the wrong way for our government to treat our grower-owned 
cooperatives. I hope to get support for an amendment that I will move later that will give those grower-owned 
agricultural cooperatives some certainty about their future. 
It is calculated that should CBH lose its exemption, it will be in the order of $6 million to $10 million a year. As 
I said, CBH is owned wholly by growers. That $6 million to $10 million will come directly out of growers’ 
pockets, and I will not stand for that. It should be stopped and my amendment should be supported, particularly 
in tough years when there is climate variability and dry seasons. In those years that could be worth $1 a tonne. 
Anyone who has done research or been involved in agriculture will know that sometimes our margins get down 
to $1 a tonne. 
Hon Jim Chown: It’s a not-for-profit organisation, but it makes a $100 million to $170 million profit a year. 
Hon DARREN WEST: I look forward to Hon Jim Chown’s contribution. I thought that as a member for the 
Agricultural Region he would support my comments and support the wheat growers of Western Australia 
Hon Jim Chown: As usual, you’re barking up the wrong tree. I do. 
Hon DARREN WEST: He appears to be anti–wheat grower, which is — 
Hon Jim Chown interjected. 
Hon DARREN WEST: That is quite an unusual position for someone who represents the Agricultural Region. 
Hon Jim Chown interjected. 
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The PRESIDENT: Order! One or two constructive interjections is fine. When it becomes a continuous 
commentary, that crosses the line. 
Hon DARREN WEST: Thank you, Mr President. I think the interjection confirms just how anti-agriculture the 
government has become. Of course members in this house should stand up for the agricultural region, given, as 
I pointed out last night, that 50 per cent of members are regional members. Everyone knows what the $1 a tonne 
could do for their community. With $17 million in a good year and $10 million in a bad year, we can say that 
between $10 million or $17 million a year can go back to rural communities. We all know the multiplier effect. 
Hon Jim Chown: How? 
Hon DARREN WEST: Has the member not read the legislation? 
Hon Jim Chown: You made the statement. 

Hon DARREN WEST: If the member had read the legislation, he could answer that question himself. A dollar 
a tonne goes back to those rural communities and supports local small businesses. The member claims to be on 
the side of small business, but it does not appear so, given his government seeks to slug this money out of 
a grower-owned cooperative that distributes all its profits back to the growers who own the cooperative. People 
cannot own a piece of that company unless they are a wheat grower in Western Australia. Armed with that 
information, I think perhaps Hon Jim Chown should reconsider his position because small communities such as 
Dalwallinu, the area he comes from, will miss out because the state government will be slugging all the proceeds 
from wheat produced in Dalwallinu. Let us say that that broader area produces 150 000 tonnes, so $150 000 will 
come directly out of the member’s community of Dalwallinu, straight to Treasury’s general revenue. I do not 
think that is right. I cannot sit here and let that happen. I have to make a stand. If Hon Jim Chown will not, I will 
support the agriculture industry at all costs. It is a very important industry to me and it is something my family 
has been involved in for a couple of generations and I hope will continue to be in the future. I do not think it is 
right that our wheat farmers in Western Australia who, quite frankly do enough, should be slugged with this 
extra tax. They are the people who man the volunteer fire brigades, drive the ambulances, support local sporting 
organisations and sit on local governments. They are the people Hon Jim Chown’s government will slug at 
between 50c and $1 a tonne if my amendment to exempt grower-owned cooperatives is not agreed to. I can 
understand that some members opposite do not support the concept of cooperatives but I am sure they will all 
support the wheat growers of Western Australia. It is not just wheat. There is the Western Australian Meat 
Marketing Co-operative, which also would qualify for an exemption as a result of my amendment. The 
Geraldton Fishermen’s Co-operative, for instance, would save half a million a year and that money would go 
back into local communities. Although things have been good for the last 12 months, the crayfishing community 
has been through 10 very tough years and I think that money will be best reinvested back into that industry from 
which goods and services tax provides $300 million a year. That money would be best invested back into that 
industry rather than provide a cash grab for the government. 

I think the bill will be anti-competitive for local business because that money will not go back to the community; 
whereas other companies will be able to accumulate grain and not pay those charges. Competitively, it will put 
CBH on the back foot and, as we all know, most of the grain in Western Australia goes through CBH. The 
agriculture industry has had it very tough for quite a while. Although in some areas there has been some respite 
in the last couple of years, which has been most welcome, I think it is fair to say that the last 10 years have been 
particularly tough. Any money we can put back into that sector rather than being paid to government would be 
welcomed by the sector. I am sure it will.  

I know the Co-operative Bulk Handling Ltd board is with me on this and supports the exemption, which CBH 
has rightfully earned. This creates federal implications for CBH as well.  

That almost completes the comments I will make; I have made my point. I could add a lot more, but for me the 
most important part of this bill is the potential for grower-owned cooperatives to lose their tax-exempt status. It 
is important that we maintain a competitive edge for our farmers as we move into the deregulated market, where 
grower-owned cooperatives will increasingly compete against companies that are based overseas and do not pay 
payroll tax, stamp duty or land tax. I hope the change I have foreshadowed receives support later on, as it is 
a sensible and worthwhile change. I understand that some organisations perhaps do not fit the fourth-limb 
interpretation; and, if they do not, perhaps they can get in and pay their fair share of tax. Grower-owned 
cooperatives, in which all the money made goes directly back to the growers who own it and cannot be 
distributed to speculators and the like, should retain that tax exemption.  
HON LYNN MacLAREN (South Metropolitan) [2.41 pm]: I rise to support the Taxation Legislation 
Amendment Bill 2014, although the Greens will not support this bill unless it is amended in accordance with 
supplementary notice paper 3. 
The PRESIDENT: According to my records, you have already spoken.  
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Hon LYNN MacLAREN: It was so long ago, but I thought I spoke on the referral of the amendment to the 
Standing Committee on Legislation. 
The PRESIDENT: I have a note here that you spoke on 23 September.  
Hon LYNN MacLAREN: I spoke on the referral to the committee.  
The PRESIDENT: We are trying to recollect here, but I believe you probably did speak to a motion prior to the 
second reading debate. In that case, you are eligible and very welcome to speak on the question that the bill be 
read a second time.  
Hon LYNN MacLAREN: Thank you, Mr President, and hopefully I will say something that you find 
interesting.  
We have learned from an inquiry into the Taxation Legislation Amendment Bill 2014 by the Standing 
Committee on Legislation that the bill needs to be amended. Should the bill be amended as foreshadowed in 
supplementary notice paper 3, the Greens would lend its support to this legislation.  

In September, the Taxation Legislation Amendment Bill was referred to the Standing Committee on Legislation 
because the Western Australian Council of Social Service saw that the bill that was debated in the other place 
and that arrived in this place may capture, in an unintended fashion, charities that really should have state tax 
exemptions, so it was important for us to review that bill. The Standing Committee on Legislation did this 
diligently—for two months, I think. We were supposed to complete the review in one month, but we had to take 
an extra month to get the materials together because, unfortunately, when we considered this legislation we 
discovered there were indeed unintended consequences and several fourth-limb charities that should get taxation 
status would not if the bill was passed unamended. I reiterate how important it is that we have the 
Standing Committee on Legislation so that we can review things like this when they are brought to our attention.  

In this instance, the committee made six recommendations that are addressed by the amendments on the notice 
paper in the name of the Leader of the House. Having consulted the Western Australian Council of Social 
Service, the stakeholder that originally raised it to our attention, I am advised that the amendments proposed to 
this bill might address its concerns. That is important because WACOSS knows the sector and is in touch with 
legal minds that can assess whether this bill will capture those charities that we want to ensure continue to have 
tax-free status at a state level.  

In examining this bill, the Greens agree with the policy intent that seeks to narrow the scope of the existing 
payroll tax, transfer duty and land tax exemptions as they apply to fourth-limb charities. The government 
pursued this course of action way back on 15 May 2013 and eventually tabled this amendment before us. I agree 
with some of the speakers before me that it is a little disappointing that the amendment that came to the house in 
the form of this bill needed further work, but I understand it is an incredibly complex area of law and even the 
amendments that are now before us on the supplementary notice paper are in dispute by some members in the 
chamber, and I look forward to hearing the clause-by-clause debate on those. 

One of the many people who made submissions to the committee during its inquiries was Konrad de Kerloy of 
the Law Society of Western Australia. We are about to consider a couple of elements of this bill that deserve 
further consideration, one of which was highlighted to us by the Law Society. The society’s submission states —  

The Society considers that it would be appropriate for Parliament to include, by way of regulation, 
guidelines to guide the exercise of the Minister’s discretion and that the Society would be happy to 
comment on those draft regulations when they are developed.  

That is one of the themes that Hon Sally Talbot has developed thoroughly and the Leader of the Opposition has 
just raised again; the guidelines are still outstanding and we would like to see them tightened up and become 
more public and more transparent. That is one thing that we will have a watching brief on, but for the most part 
the committee’s recommendations, which were unanimously agreed to, have been addressed by supplementary 
notice paper 3 in the amendments proposed by the Leader of the House. That is all good.  

That really starts at the end of a very long journey that took us months. I would like to acknowledge very briefly 
the committee staff, in particular, Suzanne Veletta, who dealt with this incredibly complex law and put together 
a report of some 90 pages that details the concerns put forward around the bill. This record of the analysis of the 
bill should in the future serve anyone who has questions about the Taxation Legislation Amendment Bill and 
whether indeed fourth-limb charities would be captured; they should look at the twenty-sixth report, an excellent 
report that was put together by the Standing Committee on Legislation. As that record is quite complete and is 
available for the public to pursue over the years to come, I have no need to go over the report in tedious detail. 
I will note, however, that it contained a lot of minority recommendations and I still believe we should uphold 
some of those minority recommendations and findings, but the majority of them fall away if the amendments on 
supplementary notice paper 3 proposed by the Leader of the House are accepted. Because the stakeholders in this 
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are now supportive of the bill should those amendments be made and we have those amendments before us, 
I conclude my remarks in support of the bill—should it be amended. In the clause-by-clause debate in 
Committee of the Whole, I will raise matters that I feel are relevant to explain the Greens’ support for this 
legislation.  

HON PETER COLLIER (North Metropolitan — Leader of the House) [2.50 pm] — in reply: I thank 
members opposite for their contributions to the debate and also for their indications of support for the 
Taxation Legislation Amendment Bill 2014. I will make some relatively lengthy comments, which I think is only 
appropriate given the fact that this bill went to a committee. The Standing Committee on Legislation made a 
number of majority recommendations and minority recommendations, and it is only appropriate that I address 
those recommendations. In light of that, I would like to think that the comments that I make will assist in 
streamlining the committee process because I will be addressing the recommendations from the committee 
overall, which have addressed a number of the issues that have arisen through the debate. 

Hon Ken Travers: You might be able to show the other ministers how to do it properly. 

Hon PETER COLLIER: I would like to think so. 

The bill was drafted in response to a decision of the State Administrative Tribunal that found that the 
Chamber of Commerce and Industry of Western Australia is a charitable organisation and therefore is eligible 
for state taxation exemptions. The government was concerned about the precedent created by this decision, 
including the potential extension to other organisations for which a state taxation exemption is considered 
inappropriate, and I think everyone agrees with that. 
The issue that arose when the bill came to this place was that it potentially imposed unintended consequences on 
other charitable organisations—that is, legitimate fourth-limb charities. Thus we made the collective decision to 
send it to the Standing Committee on Legislation. I think that was the right decision because that is what the 
committee system is all about. If there were unintended consequences, that is the last thing we would want. 
The whole intention of the exercise was identified through the exemption that was provided to the CCI and we 
certainly did not want other charities captured within the context of the legislation. As a result of that, we sent 
the bill to the legislation committee. At the outset, I thank the members of that committee for the excellent report 
they provided. It was thorough and comprehensive and provided a number of recommendations that I think help 
to alleviate the issues that arose with potential unintended consequences. It is testament to the fact that the 
committee system does work. The bicameral system of our parliamentary system is such that the upper house 
always picks up a number of inadequacies or problems with legislation from the other place. Interestingly 
enough, when we send it back, the Legislative Assembly has no problems adopting those recommendations 
without much debate. It stands as testament to the role of the Legislative Council. 
Hon Ken Travers: Does that mean we can expect to see more bills going off to that committee in the future? 
Hon PETER COLLIER: A couple of bills have been referred in the last three months and I think it has worked 
very well. I have said quite consistently that I am very receptive to sending bills to the legislation committee. 
Just have a chat with me behind the Chair, as the Leader of the Opposition does, and we usually reach a good 
compromise. I do not want to go on too much further from the introductory comments because I have 
a significant number of comments to make about the report. 
The Taxation Legislation Amendment Bill 2014 was referred to the Standing Committee on Legislation to 
ascertain whether the legislation imposes unintended consequences on legitimate fourth-limb charities. After 
considering written submissions and oral evidence given before the committee, the committee prepared 
report 26 on the bill and delivered it on 20 November 2014. The report contains six recommendations of the 
committee, four of which propose amendments to the bill. Another recommendation seeks government 
confirmation that not-for-profit aged-care providers do not fall within the scope of the bill and therefore will not 
lose taxation exemptions. The final recommendation is that the bill be adopted subject to the recommended 
amendments. I will respond to each of the recommendations in turn in a moment. 
During the debate in the Assembly, the Minister for Finance gave an undertaking to the member for Cannington 
to review the application of the amendments to the bill to registered employer associations. The member for 
Cannington proposed that they should be treated in the same manner as trade unions, which, under the 
amendments in the bill, are excluded from charitable exemptions and are unable to have their exemption 
reinstated. The government has endorsed the proposition that registered employer associations should be treated 
the same as trade unions and a committee amendment has been included to address this. 
I turn to recommendation 1. The bill currently operates to preserve charitable exemptions for charities, the sole 
or dominant purposes of which falls within one of the three limbs of charitable purpose—namely, the relief of 
poverty, the advancement of education and the advancement of religion. During the inquiry it was identified that 
it is possible for a charity to have multiple purposes of equal importance across the first three limbs of charitable 
purposes. If they also have as a purpose the promotion of trade, industry and commerce, they would be excluded 
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from the exemptions and would be reliant on the minister exercising the power to reinstate their exempt status. 
This is not an intended outcome of the amendments. The recommendation is that the bill be amended to address 
this. The recommendation is supported and the committee’s proposed amendments seek to address this by 
providing that a charity, the main purposes of which fall within the first three limbs of charitable purposes, is not 
a relevant body. 
I turn to the second recommendation. During the inquiry, concern was expressed by Leading Age Services 
Australia that not-for-profit aged-care providers would be excluded from the exemptions and would be reliant on 
the minister exercising the power to reinstate their exempt status. The majority of the committee was reassured 
by the advice of the Office of State Revenue that the purpose of care for the aged falls within the first limb of 
charitable purpose. Recommendation 2 seeks confirmation from the government that these organisations will not 
be excluded from the exemptions. I can confirm that, as not-for-profit aged-care providers will have their main 
purposes within the first charitable limb, they will not be excluded from the exemptions. In the unlikely event 
that such an organisation is excluded from the exemptions, ministerial discretion is available to reinstate their 
exempt status. The proposed committee amendments in response to recommendations 1 and 4 will also further 
clarify that the first limb of charitable purpose includes relief for the aged. A charity with a main purpose within 
this limb will not be a relevant body and will not be excluded from the charitable exemptions. 

With regard to recommendation 3, the bill contains an anti-avoidance provision for inclusion in the Duties Act 
2008. Without it, the amendments can be defeated by a trustee acquiring dutiable property for a relevant body 
rather than that body acquiring it directly. A trustee includes a trustee of a discretionary trust. Due to the broad 
nature of discretionary trusts, it was identified that a genuine discretionary trust would be excluded from 
exemption due to a remote contingent connection to a relevant body. Recommendation 3 was that the 
Commissioner of State Revenue be provided with the discretion to treat the discretionary trustee as not being 
related to the relevant body in these circumstances. The recommendation is supported and the necessary 
amendment is included in the proposed committee amendments. 

With regard to recommendation 4, following the introduction of the bill concern was expressed that the 
amendments might operate to exclude certain public benevolent institutions and like institutions from the 
charitable exemptions. The amendments listed in supplementary notice paper 1 sought to address this issue. 
However, during the inquiry it was identified that they may not assist charitable trusts, there being a distinction 
between an institution and a trust. The committee has recommended that the amendments on the supplementary 
notice paper be amended to ensure that they extend to charitable trusts, together with other minor consequential 
drafting issues. Following the committee inquiry, the relevant provisions have been reviewed and an entirely 
new provision included in the proposed committee amendments to address this issue and the issue identified in 
recommendation 1. Consequently, although the thrust of the recommendation is supported, the amendments on 
the supplementary notice paper are not required as the replacement amendments achieved the desired outcome. 

With regard to recommendation 5, a relevant body other than a political party or trade union may seek to have its 
access to charitable exemptions reinstated by applying to the minister for a beneficial body determination. In 
recommendation 5, the committee has recommended that the minister be required to provide reasons for 
a beneficial body determination. Although the confidentiality provisions of the Taxation Administration 
Act 2003 restrict the minister’s ability to publish reasons for these determinations, this recommendation is 
supported to the extent that the proposed committee amendments require the minister to provide the applicant or 
relevant body with reasons for a decision in relation to a beneficial body determination or a decision to amend or 
revoke a beneficial body determination. 

Finally, recommendation 6 is that the bill be adopted with the amendments proposed in recommendations 1, 3, 
4 and 5. I have outlined the government’s support for recommendations 1, 3 and 4 and the committee 
amendments that are proposed in response to those recommendations. I have also explained why the amendment 
proposed in recommendation 4 is no longer required. That is with regard to the majority recommendations. In 
addition to that, a number of minority recommendations and findings were made. I will spend some time going 
through those; I feel it is only appropriate, given the amount of time that those members gave to the committee 
deliberations. In each instance I will explain why the government will not support the minority 
recommendations. 

Minority recommendation 1 is not reflected in the overall recommendations of the committee. The first part of 
this recommendation appears to suggest that rather than defining in the legislation a set that should be excluded 
from the charitable exemptions, all organisations other than political parties, trade unions and professional 
associations should be entitled to the exemptions unless they have been specifically excluded by the minister on 
a case-by-case basis. Various models were considered in framing the amendments contained in the bill, including 
excluding specific organisations by name. This model was considered inappropriate and undesirable because 
government policy seeks to exclude a class of organisations with particular characteristics. It would also be 
likely to result in revenue leakage pending the determination of the status of each organisation. Paragraph (d) 
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and the ministerial discretion to re-include a body has been deliberately drafted in a way that balances the need 
to define the characteristics of an organisation that should be excluded with the need to guard against 
creating avoidance opportunities and the need to provide flexibility to deal with these matters effectively as the 
common law evolves over time. 

Minority recommendation 1 also recommends the provision of guidelines for the exercise of ministerial 
discretion. A beneficial body determination requires a high level of judgement and, as such, it is appropriate for 
consideration by a minister. The nature of the matters that need to be considered means that flexibility is 
required. The law in this area is constantly evolving and a wide range of factors may need to be taken into 
account depending on the facts of a particular case. It would be very difficult to devise effective criteria or 
guidelines. Perverse or undesirable outcomes that are not in line with government policy can result when 
guidelines are too prescriptive. Alternatively, the guidelines would need to be framed in such a general way that 
it would defeat the purpose of attempting to provide guidelines. Transparency and accountability have been 
ensured in framing the amendments to require that the Treasurer concurs with the beneficial body determination 
and that the determination be published in the Government Gazette. Transparency and accountability will be 
further enhanced by majority recommendation 5, to the effect that the minister must give reasons for any 
decision to reject, make, amend, or revoke a beneficial body determination. This committee recommendation has 
been accepted to the extent that it involves providing reasons to the applicant concerned. 

Minority recommendation 2 suggests an amendment to paragraph (d) of the definition of “relevant body” so that 
charities with purposes straddling two or more of the three charitable limbs are able to establish that they have 
a main charitable purpose within the first three limbs. It also suggests an amendment to the definition of 
“promote trade, industry or commerce”, with the effect that an organisation will be considered to be doing so 
only if it has undertaken that as a principal purpose. The minority recommended amendments to paragraph (d) of 
the definition of “relevant body”.  

In relation to the first point in minority recommendation 2, committee recommendation 1 has been adopted and 
a committee amendment has been moved. The recommendation to amend the definition of “promote trade, 
industry or commerce” does not reflect the overall recommendations of the committee. It is assumed that in 
proposing the second component of this recommendation, the minority is seeking to install a principal purpose 
test for determining whether a charity is a relevant body because it promotes trade, industry or commerce. From 
a technical standpoint the proposed amendment is unlikely to achieve this because the point at which the overall 
purposes of the charity are tested is when applying the definition of “relevant body”. The definition of “promote 
trade, industry or commerce” merely looks at whether any one undertaking of the charity has that purpose, not at 
its operations and purpose as a whole.  

The concept of applying the principal or dominant purpose test to determine whether a charity is a relevant body 
has been deliberately avoided in framing the amendments in the bill, because it would open up the potential for 
disputes about the threshold point at which a charity would become a relevant body and it would give 
organisations more opportunity to structure their objectives and operations to access the exemptions. The finding 
of the committee that it is possible for a charitable organisation to have multiple purposes of equal importance 
straddling the four limbs of charitable purpose provides further support for not adopting a principal purpose test. 

I turn to minority recommendation 3. The government feels that a provision dealing with not-for-profit aged-care 
providers is unnecessary. Care for the aged is within the first charitable limb of relief of poverty, which is 
accepted at common law as extending to care for a range of people, including those who are poor, aged, sick, 
disabled, underprivileged and vulnerable. Committee recommendation 2 sought confirmation that not-for-profit 
aged-care providers do not fall within the scope of the bill and therefore will not lose their tax exemption. I refer 
to my comments in introducing the committee amendments in which I confirmed that as not-for-profit aged-care 
providers have a main purpose within the first charitable limb, they will not be excluded from the exemptions. 

Minority recommendation 4 relates to the inclusion of professional associations in the definition of “relevant 
body”. It suggests that professional associations should not be excluded from accessing the charitable 
exemptions when the purpose of providing services to their members is only a minor or incidental purpose. 
Again, this recommendation does not reflect the overall recommendations of the committee. The definition of 
“professional association” is deliberately broad and clear. It has been drafted in this way to reflect government 
policy that all professional associations be excluded from accessing the charitable exemptions unless the minister 
exercises the discretion to reinstate them. From a technical standpoint, a provision excluding only those 
professional associations with a principal purpose of providing services to its members would amount to 
nonsense. To be affected by the amendments in the bill, an organisation must first be a charity. If an organisation 
has the principal purpose of providing services to its members, it will not be a charity because it will not provide 
the public benefit required to come within the four charitable limbs. Allowing the exemption for professional 
associations with equal purposes of providing services to members and providing a public benefit would open up 



Extract from Hansard 
[COUNCIL — Wednesday, 3 December 2014] 

 p9160c-9178a 
Hon Sue Ellery; Hon Darren West; Hon Lynn MacLaren; Hon Peter Collier; Hon Ken Travers 

 [9] 

the potential for disputes about the threshold point at which a charity would become a relevant body, and it 
would give organisations more opportunity to structure their objectives and operations to access the exemptions. 

Minority recommendation 5 does not reflect the overall recommendations of the committee. Trade unions do not 
fall within the common law definition of a charity. They have been included in the definition of “relevant 
body”—to be excluded from accessing charitable exemptions from state taxes—to guard against any future 
evolution of common law that may see trade unions accepted as charities. It is an intended consequence of the 
bill that a charity that is related to a trade union will be a relevant body and excluded from the charitable 
exemptions. Paragraph (f) of the definition of “relevant body” about bodies related to relevant bodies is an  
anti-avoidance provision intended to ensure that relevant bodies are unable to utilise related entities to gain an 
exemption that they cannot obtain themselves. A charity that is a relevant body because it is related to a trade 
union may apply to the minister for a beneficial body determination to reinstate its access to the exemptions. 

Minority recommendation 6 does not reflect the overall recommendations of the committee. Paragraph (f) of the 
definition of “relevant body” was deliberately included so that a charity that is related to a relevant body, such as 
a trade union, a professional association or a body that promotes trade, industry or commerce, would also be 
a relevant body. This is an anti-avoidance measure intended to ensure that relevant bodies are not able to utilise 
related entities to gain an exemption that they cannot obtain. A charity that is a relevant body under paragraph (f) 
of the definition of “relevant body” may apply to the minister for a beneficial body determination to reinstate its 
access to the charitable exemptions. 

Hon Ken Travers: Will those related bodies will be able to get an exemption when they are clearly a limb 1, 2, 
or 3 charity? 

Hon PETER COLLIER: Yes.  

Hon Ken Travers: That is one of the key issues that people are very nervous about—that legitimate charities 
will be excluded, and it is the government’s policy and intent that the minister in those circumstances would 
grant — 

Hon PETER COLLIER: The minister will grant charitable exemptions; I confirm that. 

Minority recommendation 7 recommends deleting paragraph (e) of the definition of “relevant body”, which 
contains the power to make a regulation to prescribe a body that is a member of a class of bodies as a relevant 
body. Again, this recommendation does not reflect the overall recommendations of the committee. The law of 
charity is constantly evolving and there is no certainty about the direction in which it will go. Access to state tax 
exemptions is an area that is being marketed by professional advisers, and the Commissioner of State Revenue is 
aware of circumstances in which organisations are being encouraged to change their constitutions to come within 
the common law definition of a charity. The commissioner is also aware of actual and potential alternative 
arguments from some excluded charities seeking to circumvent the amendments in the bill. The  
regulation-making power has been included so that these issues can be addressed as they arise and in a timely 
manner. Amending the act has long time lags associated with it, resulting in potential revenue leakage. The 
regulation-making process is not without checks and balances, as it is subject to the scrutiny of both houses of 
Parliament. 

With regard to minority recommendation 8, proposed new sections 96B of the Duties Act 2008; 38AC of the 
Land Tax Assessment Act 2002; and 42C of the Pay-roll Tax Assessment Act 2002 relate to the power of the 
minister to make a beneficial body determination. A relevant body other than a political party or a trade union 
may apply to the minister for a beneficial body determination to restore the relevant body’s access to charitable 
exemptions from state taxes. When making amendments or revoking a beneficial body determination, the 
minister must have the concurrence of the Treasurer and publish the determination in the Government Gazette. 
This recommendation again does not reflect the overall recommendations of the committee; the Treasurer is the 
minister responsible for taxation policy, and it is appropriate that the Treasurer’s concurrence is required for 
a beneficial body determination. The concurrence requirement adds transparency to the process because 
a beneficial body determination could not be made unilaterally by a single minister. 

With regard to minority recommendation 9, again, proposed new sections 96B of the Duties Act 2008; 38AC of 
the Land Tax Assessment Act 2002; and 42C of the Pay-roll Tax Assessment Act 2002 relate to the power of the 
minister to make a beneficial body determination. The new sections provide that the minister may make 
a beneficial body determination only if the minister is of the opinion that it is in the public interest to do so and 
after considering any information that the minister considers relevant. Again, this recommendation does not 
reflect the overall recommendations of the committee. The following response is similar to the response given to 
minority recommendation 1 about guidelines for exercise of ministerial discretion. A beneficial body 
determination requires a high level of judgement and, as such, is appropriate for consideration by a minister. The 
nature of the matters that need to be considered mean that flexibility is required. The law in this area is 
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constantly evolving and there are a wide range of factors that may need to be taken into account, depending on 
the factors of a particular case. It would be very difficult to devise effective criteria or guidelines. Perverse or 
undesirable outcomes that are not in line with government policy can result in guidelines that are too 
prescriptive; alternatively, the guidelines would need to be framed in such a general way as to defeat the purpose 
of attempting to provide guidelines. Transparency and accountability have been ensured in framing the 
amendments to require that the Treasurer concur with the beneficial body determination, and that the 
determination be published in the Government Gazette. Transparency and accountability will be further 
enhanced by majority committee recommendation 5, to the effect that the minister gives reasons for this decision 
to reject, make, amend or revoke a beneficial body determination. This committee recommendation has been 
accepted to the extent that it involves providing reasons to the applicant concerned. 

Finally, with regard to minority recommendation 10, this recommendation again does not reflect the overall 
recommendations of the committee. In relation to the first point raised under the first bullet point in minority 
recommendation 10, this point appears to suggest that, rather than defining in the legislation a set that should be 
excluded from the charitable exemptions, all charities, other than professional associations, should be entitled to 
the exemptions unless they have been specifically excluded by the minister on a case-by-case basis. Various 
models were considered in framing the amendments contained in the bill, including excluding specific 
organisations by name. This model was considered inappropriate and undesirable because government policy 
seeks to exclude a class of organisations with particular characteristics. It is also likely to result in revenue 
leakage, pending the determination of the status of each organisation. Paragraph (d) and the ministerial discretion 
to re-include a body has been deliberately drafted in a way that balances the need to define the characteristics of 
an organisation that should be excluded with the need to guard against creating avoidance opportunities and the 
need to provide flexibility to deal with these matters effectively, as the common law evolves over time. 

I think that is a fairly thorough and comprehensive explanation of the recommendations of the committee, and 
once again, I thank the committee for its extremely hard work and the very, in my view, productive manner in 
which it has addressed the issues that have been raised. I thank the committee very much for addressing those 
issues, because there was a lot of uncertainty out there amongst a lot of charitable organisations, and as a result 
of the committee’s work a lot of that uncertainty should have dissipated. 

Hon Ken Travers: And your amendments. 

Hon PETER COLLIER: Our amendments, that is right, which certainly clarify these issues. 

I will now spend a little time addressing some of the specific issues that have been raised by individual members. 
Hon Ken Travers asked what remedies would be available if the minister were to sit on or delay making 
a decision on a beneficial determination to reinstate the exempt status of an excluded body. While there are no 
express provisions in the amendments to compel the minister to make a decision within a set time frame, 
common law prerogative right remedies are available for an excluded body to take court action to force the 
minister to make a decision. The same rights apply if the minister disregards relevant factors in making 
a determination. Prerogative remedies are also available for taxpayers to require, in certain circumstances, the 
Commissioner of State Revenue to make decisions required under various taxation acts. 

Hon Ken Travers: Minister, just to be clear, I was actually asking about seeking the Treasurer’s concurrence 
and whether the Treasurer then holds up the concurrence. That is what happened, say, with the statement of 
corporate intent. The minister is trying to do the right thing, and the Treasurer does not give concurrence. 

Hon PETER COLLIER: The Treasurer holds it up. I might get a response for the member on that. We do have 
one, but rather than interact with the advisers, we will do that. It is a good question. 

Hon Ken Travers also asked a question about potential revenue loss if the bill were not to be passed. If the bill is 
not passed, the estimated annual cost to the revenue is $11 million, comprising $10 million in payroll tax and 
$1 million in land tax. The duties revenue is minimal, as it is transaction based. Hon Ken Travers also asked for 
an explanation of the application of the amendments to a related body of an excluded body, using the example of 
the Motor Trade Association case study he quoted during the debate. I will not go through the actual case study 
itself; I am not familiar with the legal status of the MTA or its training entity, but assuming that both are 
charities—with the MTA being a fourth-limb charity having as a purpose the promotion of the motor trade 
industry, and its related entity being a charity with the dominant purpose of advancing education—the 
amendments would operate as follows. The MTA would be excluded from the exemption, subject to ministerial 
discretion to reinstate its exempt status. By association, the training entity would be excluded from the 
exemption, subject to ministerial discretion to reinstate its exempt status, which operates independently of the 
MTA. This is the intended operation of the amendments—to prevent organisations restructuring their affairs to 
circumvent the intended operation of the amendments. On application, and in concurrence with the Treasurer, 
the minister may reinstate the exempt status of either or both entities, if it is in the public interest to do so. If the 
training entity is a genuine charity advancing education, this may be an influencing factor. This process adds 
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significant red tape to the whole process in the context of the objectives of the amendments. The red tape 
associated with the dual use of the premises owned by the training entity is an existing issue relating to 
application of the land tax exemption, which requires the land to be used solely for charitable purposes. Where 
land is used partly for an exempt purpose, a partial exemption applies based on the area used for the charitable 
purposes. If a related entity is used to acquire the capital assets for it and other members of the group, or to 
engage staff for use by other members of the group, it would likely be a factor that would be taken into account 
by the minister in considering an application to reinstate its exempt status. 

Hon Ken Travers suggested that all fourth-limb charities are excluded from the exemptions—is that right? That 
is incorrect. Only fourth-limb charities that have as a purpose the promotion of trade, industry or commerce, and 
charities that are professional associations are excluded from the exemption. It is incorrect; it is only a subset of 
fourth-limb charities that have as a purpose the promotion of trade, industry or commerce. 
Hon Ken Travers: Sorry, I probably didn’t make it clear. The minister is right. 

Hon PETER COLLIER: Hon Sally Talbot asked several questions. Given that a court is required to apply 
whether the purpose of an organisation is beneficial to the community and therefore a charity, Hon Sally Talbot 
queried on what basis the minister and Treasurer would apply a public interest test to reinstate the exempt status 
of an excluded organisation. She queried on what basis the minister would apply a public interest test in 
considering whether to reinstate the exempt status of an excluded body when at common law essentially 
a similar test has to be applied for an organisation to be a fifth-limb charity. The two processes are quite 
separate. The court is required to apply the common law to determine whether an organisation is a charity. This 
involves assessing whether the organisation has the requisite public benefit to be a charity. It is a separate 
process to considerations to determine whether it is in the public interest for a charity to access state tax 
exemptions. Applying a public interest test, the minister would have regard to the objectives of the amendments 
to exclude from the exemptions those fourth-limb charities that have as a purpose promotion of trade, industry or 
commerce or are charities that are professional associations. It would be a process of balancing all the factors on 
a case-by-case basis. 

With regard to confidentially, Hon Sally Talbot mentioned during debate that the inability of the Office of 
State Revenue to provide the committee with the identity of charities that may be affected by the amendments 
made it difficult for the committee to fully assess the consequences of the amendments. I note that the committee 
recommends that the bill be adopted with several minor amendments and the confirmation by the government 
that it is not intended to exclude from the exemptions not-for-profit aged-care providers. I take it that, subject to 
the government adopting these recommendations, which it has, the committee is satisfied that the bill will not 
have far-reaching unintended consequences that some suggest, and that appropriate mechanisms are in place to 
reinstate the exempt status of an organisation that may unintentionally be excluded from exemptions. 
I understand the honourable member’s concern as taxpayer confidentiality is a fundamental tenet of taxation 
universally, and it is important that it is protected. 

Hon Sally Talbot indicated that she would like to hear from the government about why it has specifically 
excluded political parties and trade unions from the exemptions, and whether there is a legal doctrine that 
excludes political objects from charitable purposes. Political parties and trade unions were excluded from the 
exemptions to protect against any future evolution of the common law that would result in these types of 
organisations being classified as charities. The activities of these organisations are well understood within the 
community, and the government considers it inappropriate that they benefit from state taxation exemptions 
should the common law evolve to include them. I am not aware of any legal doctrine in Australian law that 
excludes political parties from being a charitable purpose, but I can say that the government considers that it 
would be inappropriate for political parties to benefit from state taxation exemption for charities. It is also 
important that the amendments only exclude political parties as defined, not organisations that have political 
objectives such as advocacy. 

With regard to the number of fourth-limb charities affected by the amendments, Hon Sally Talbot queried how 
the government came to the conclusion that only a small number of charities would be affected by the 
amendments. The government came to this conclusion based on advice from the Office of State Revenue and the 
Department of Treasury. It is important to note that to be affected by the amendments in the first instance, an 
organisation must be a charity and have a taxation liability. To have a payroll tax liability, the organisation must 
pay taxable wages in excess of $800 000 a year, and to have a land tax liability it must own land with an 
unimproved value—that is, the value of the land as though it had no buildings or other improvement that exceeds 
$300 000. Transfer duty is a transaction-based tax relating to the purchase of realty and business property. The 
number of charities that pay wages in excess of the payroll tax exemption threshold or own land with a value 
above the land tax threshold is minimal. The Office of State Revenue has undertaken a general review of all 
charitable exemptions granted across the three tax lines since 1 July 2009. There are 2 732 exemptions for 
757 charities, and only 22 charities have been identified as potentially being affected by the amendments. A full 
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analysis still needs to be made of these organisations to determine whether they will be excluded from the 
exemptions. Furthermore, from a cursory examination of payroll tax exemptions granted prior to 1 July 2009, an 
additional eight organisations have been identified as potentially being affected by the amendments. Another 
four organisations are under, or potentially under, an objection that may be affected by the amendments, which 
brings the total to 34 charities. This information was provided to the committee and is listed in appendix 3 of the 
report. 
That leaves Hon Darren West’s amendment, which I will deal with in Committee of the Whole. The government 
will not be supporting that amendment and I will give my explanation for that when we get into committee. Once 
again, I thank members for their contributions to the debate on this bill and once again to the committee for an 
excellent report. 
I commend the bill to the house. 
Question put and passed. 
Bill read a second time. 

Committee 
The Chair of Committees (Hon Adele Farina) in the chair; Hon Peter Collier (Leader of the House) in charge of 
the bill. 
Clause 1: Short title — 
Hon KEN TRAVERS: I appreciate the Leader of the House’s comments in reply on the Taxation Legislation 
Amendment Bill 2014. There are a couple of issues I want to raise arising out of those comments. The 
Leader of the House gave some figures on expected revenue implications if this bill does not pass that certainly 
seem to be quite different from the figures that I have heard. In fact, this applies even to the rate that some of the 
individual potential taxpayers believe they will have to pay in payroll tax and the like. I was intrigued and 
I quickly jotted it down. I recall that the Leader of the House indicated that payroll tax would be about 
$10 million per annum collectively and that there would be $1 million in land tax. I understand the 
Leader of the House cannot talk about specific taxpayers, but can he give an idea of how he arrived at that figure 
because it seems to be significantly less—it is hard to do this without mentioning names—than what many 
groups have raised? Hon Darren West has an amendment before the house this afternoon about grain-growing 
industries, and certainly the figures members of those organisations and a number of industry associations have 
talked about would take up a fairly large chunk of the Leader of the House’s figures. How many organisations 
was the Leader of the House talking about and how did he arrive at those figures? It seems to me that the 
Leader of the House’s figures are very different from those we are hearing. 

Hon PETER COLLIER: That figure of $10 million for payroll tax and $1 million for land tax is based on those 
that will be affected by this legislation, and what they have been paying to date. 

Hon KEN TRAVERS: How many entities are we expecting to be struck out to arrive at those figures? 

Hon PETER COLLIER: As I mentioned during my second reading response, there will be up to 34, but it is 
anticipated that there will be fewer. 

Hon KEN TRAVERS: I want to make some general comments before we proceed into the clauses. I realise 
there are quite a few government amendments, and as we go through, I will keep my specific comments to the 
clauses in the bill. 

I commence by thanking the minister for making clear the position of those legitimate tier 1, 2 and 3 charities 
linked to trade unions, industry associations and the like. There is absolute clarity now from the government in 
a policy sense that those entities will be able to make application to the minister and to have their charity status 
reinstated as part of this bill. 

Hon Peter Collier: Absolutely; 100 per cent. 

Hon KEN TRAVERS: That is pretty clear from the interjection. That is something that people very clearly 
want. 

The other thing that needs to be said on behalf of the Labor Party is that although the opposition is happy to 
support the general thrust of the policy of the bill, it argues that there are better ways of doing it. As we go 
through the clauses, I will point out where we have changed the way in which we generally deal with legislation, 
and it is worth making reference to a better way. It is my understanding that those options have been put to the 
government, and in fact the Standing Committee on Legislation made it very clear that—Hon Stephen Dawson 
will appreciate this—an act in the Irish Parliament showed a way in which the policy of the bill could be 
achieved without some of the consequences that I will go through. Effectively, in my view, we will be abdicating 
the sovereignty of the Parliament to decide who does and does not pay taxation. It will now be done by 
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regulation and, although those regulations can still be disallowed, the government could reinstate the regulations 
the next day. We have seen where governments have done that and I suspect that governments that are desperate 
for revenue will do that. In our view, there is clearly a better way to achieve the policy outcomes that we all 
agree on, and it has been demonstrated to the government. Of course, the government has made it very clear that 
it intends to proceed with the detail of the bill as presented, with some amendments to be moved by the 
Leader of the House as we go through clause by clause. 

It is worth reminding members of page 64 of the report of the Standing Committee on Legislation. I quote from 
paragraph 3.138 — 

The Committee has carefully considered these propositions. Nevertheless, the Committee remains 
concerned about the current methodology in the Bill on the basis of the principles of taxation legislation 
noted above. 

The paragraph refers to the committee, not a minority of the committee, so I am assuming that all five members 
of the committee hold this view. The opposition has agreed to the policy, but there is still a significant difference 
about the detail of its implementation. 

I will not take up the time of the committee. Hon Sally Talbot, a member of the Standing Committee on 
Legislation, gave an exceptional presentation to the house the other day, going through many of these issues. 
I urge members to read page 64 of the report. In the next paragraph on that page, a minority of the committee 
outlines why it has concerns about the methodology in the bill. The paragraph states, in part — 

Taxation generally and the taxation status of common law charities in particular is not an appropriate 
subject matter for regulations. 

That is the crux of the debate around the detail of this bill. Should taxation status be decided by regulation, 
ministerial decision, or us as a Parliament writing the laws about who pays tax and the circumstances in which 
that tax is paid? That has been the way in which we have traditionally done it, and this bill, in applying the 
policy, starts us down what I believe is a slippery slope in the implementation of taxation legislation. 

I do not know about Hon Lynn MacLaren, but Hon Sally Talbot accepts that the government has made its 
position very clear. The opposition believes that the amendments to be moved by the government will improve 
the way in which this bill operates. It is not our intention to proceed with many of the minority committee 
recommendations, just for the sake of it, in the debate this afternoon. I think Hon Darren West will be moving 
his amendment, because it is a very important one on which the chamber should take a clear position, and 
members should be required to demonstrate their position. Although Hon Lynn MacLaren may choose to move 
the amendments recommended by the minority of the Standing Committee on Legislation, recognising that 
members opposite have made it clear that they will not support them, we will not unnecessarily hold up the 
proceedings, but I think it is worth reiterating how the detail of this bill could be significantly different. We need 
to live with the structures and the numbers of this chamber. It is probably not the right way for this committee to 
try to rewrite the detail to the extent that would be needed to address all the concerns of the opposition with the 
detail, as opposed to the policy, of this bill. 

I will have a few comments to make as we go through the individual clauses, but those are my general comments 
on clause 1. 

Clause put and passed. 
Clauses 2 and 3 put and passed. 

Clause 4: Section 3 amended — 
Hon PETER COLLIER: I move — 

Page 3, line 24 — To delete “trade union” and insert — 

industrial association 

This amendment will replace the defined term “trade union” with the new term “industrial association”. This 
change in terminology is required because clause 4 of the bill is being amended to align the treatment of 
registered employer associations with that of trade unions. The term “industrial association” encompasses both 
and both will be excluded from charitable exemptions and will be unable to have their exemptions reinstated by 
the minister. 

Hon KEN TRAVERS: We obviously support this amendment. I think this issue was originally raised by the 
member for Cannington in the other place. We believe that there should be consistency in the way in which both 
employer and employee associations are treated. It probably shows a slight prejudice by some members on the 
other side of the chamber in that they singled out one or the other. The only other comment I will make is that as 

 



Extract from Hansard 
[COUNCIL — Wednesday, 3 December 2014] 

 p9160c-9178a 
Hon Sue Ellery; Hon Darren West; Hon Lynn MacLaren; Hon Peter Collier; Hon Ken Travers 

 [14] 

well as those organisations referred to in section 53, there are, I think, under section 50 or 51 named 
organisations that are some of the major industry associations in Western Australia; they are formally recognised 
in the Industrial Relations Act. I am intrigued as to why the government did not choose to go down the path of 
also including those organisations in this section if we are adopting from other legislation definitions of 
organisations. 

Hon PETER COLLIER: The government has moved the committee amendments to align the treatment of 
employer and employee associations registered under sections 53 and 54 of the Industrial Relations Act and 
corresponding legislation in other jurisdictions, including the commonwealth. The role of 
section 50 organisations is quite distinct from that of section 53 and 54 organisations insofar as it relates to 
broader industrial relations matters. It would not be appropriate to exclude section 50 organisations from taxation 
exemptions when they have been expressly named by the government in the Industrial Relations Act for 
a specific purpose relating to that legislation. 

Hon KEN TRAVERS: But each of the named organisations in section 50 will be excluded, will they not? 

Hon Peter Collier: Yes, they will be. 

Hon KEN TRAVERS: They will all meet the exclusion test. 

Hon PETER COLLIER: Only if they are registered employer groups under sections 53 and 54, in which they 
are named. 

Hon Ken Travers: But they are caught under other sections. 

Hon PETER COLLIER: Yes, that is right. 

Amendment put and passed. 
Hon PETER COLLIER: I move— 

Page 3, line 26 — To delete “53;” and insert — 
53 or 54; 

Amendment put and passed. 
Hon PETER COLLIER: I move — 

Page 3, line 27 — To delete “employees” and insert — 
employees, or an association of employers, 

Amendment put and passed. 
Hon PETER COLLIER: I move — 

Page 4, after line 2 — To insert — 
(ca) an association of employers registered or recognised as such (however described) under the 

law of another State or a Territory; 
Amendment put and passed. 
Clause, as amended, put and passed. 

Clause 5: Section 95 amended — 
Hon PETER COLLIER: I move — 

Page 4, line 29 — To delete “trust.” and insert — 

trust, unless — 

(i) the trust is a discretionary trust; and 

(ii) the Commissioner decides in a particular case that it would be inequitable for the person to 
be treated as related to the relevant body. 

Amendment put and passed. 

Clause, as amended, put and passed. 
Clause 6: Sections 96A, 96B and 96C inserted — 
Hon PETER COLLIER: I move — 

Page 5, line 8 — To delete the line and insert —  
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(b) an industrial association; 

Amendment put and passed. 
Hon DARREN WEST: I move — 

Page 5, line 11 — To delete “or (e),” and insert — 
Point of Order 

Hon JIM CHOWN: It is my belief that Hon Darren West is a shareholder in Co-operative Bulk Handling Ltd 
and has not declared that interest in this chamber in regard to this amendment and, as such, has an undeclared 
conflict of interest in moving this amendment. I would like some direction on the appropriate way forward. 

The CHAIR: Members, in relation to that point of order, the only standing order that I am able to locate is 
standing order 165 in relation to a pecuniary interest and activities on committees. No standing order is relevant 
to the conduct of the chamber. The honourable member is of course entitled to declare an interest at any time, 
but that will not disqualify him from participating in the consideration of, and debate on, the bill. 

Committee Resumed 

Hon DARREN WEST: I move — 

Page 5, line 11 — To delete “or (e),” and insert — 

, (e) or an agricultural association, a growers’ association or an agricultural cooperative, 

As I indicated in my contribution to the second reading debate, I have moved this amendment to enable wholly 
owned grower cooperatives and associated associations and industries to be exempted from payroll tax because 
the profits will be distributed wholly back to the shareholders, who are indeed the growers. The question I would 
ask just for my curiosity and those who may be affected by this change is: what revenue does the government 
expect to collect from the agricultural sector as a result of these changes? 

Hon PETER COLLIER: I apologise to the honourable member; we simply cannot provide that information 
today. It will be very difficult to get that information. If we can, I give an undertaking that I will provide the 
information to the chamber, but I certainly cannot give it to the member today. I will check on that and see 
whether it is available.  

The government does not support the amendment. This amendment seeks to ensure that certain agricultural 
bodies will not be relevant bodies. This would mean that if such a body is a charity, it will continue to be entitled 
to the charitable exemptions, regardless of whether it has a purpose of promoting trade, industry or commerce. It 
is government policy that any fourth-limb charity with the purpose of promoting trade, industry or commerce 
should be excluded from the charitable exemptions in the first instance. They will have the ability to apply to the 
minister to have their exempt status reinstated, as with all companies. These agricultural bodies should not be 
treated any differently from bodies operating in other industries. 

Division 
Amendment put and a division taken, the Chair casting her vote with the ayes, with the following result — 

Ayes (8) 

Hon Alanna Clohesy Hon Sue Ellery Hon Amber-Jade Sanderson Hon Darren West 
Hon Stephen Dawson Hon Adele Farina Hon Ken Travers Hon Samantha Rowe (Teller 

Noes (19) 

Hon Ken Baston Hon Brian Ellis Hon Alyssa Hayden Hon Michael Mischin 
Hon Liz Behjat Hon Donna Faragher Hon Peter Katsambanis Hon Helen Morton 
Hon Paul Brown Hon Nick Goiran Hon Mark Lewis Hon Simon O’Brien 
Hon Jim Chown Hon Dave Grills Hon Rick Mazza Hon Phil Edman (Teller) 
Hon Peter Collier Hon Nigel Hallett Hon Robyn McSweeney  

            
Pairs 

 Hon Ljiljanna Ravlich Hon Col Holt 
 Hon Kate Doust Hon Jacqui Boydell 
 Hon Sally Talbot Hon Martin Aldridge 
Amendment thus negatived. 

Hon KEN TRAVERS: Has the Leader of the House moved all of his amendments now? 
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The CHAIR: No, he has not. I am waiting for him to indicate that he may want to move another amendment, but 
I have not received the call. 
Hon KEN TRAVERS: The Leader of the House has a number of amendments to clause 6. 
The CHAIR: Yes. I simply put the question. The Leader of the House is about to stand. 
Hon KEN TRAVERS: I thought Madam Chair was about to take a vote, so I thought someone had to take the 
call. 
Hon PETER COLLIER: I thank Hon Ken Travers. I apologise; I was just taking some advice, Madam Chair. 
I move — 

Page 5, lines 12 to 16 — To delete the lines and insert — 

trade, industry or commerce, unless the main purposes of the body are charitable purposes that fall 
within the first 3 categories (being relief of poverty, advancement of education and advancement of 
religion) identified by Lord Macnaghten in Commissioners for Special Purposes of Income Tax v 
Pemsel [1891] AC 531 as developed by the common law of Australia from time to time; 

Amendment put and passed. 
Hon KEN TRAVERS: On behalf of Hon Sally Talbot, I move — 

Page 5, lines 17 and 18 — To delete the lines. 

This is one of the amendments we want to move as an opportunity to bring to the attention of the chamber that 
this provision substantially changes the way in which taxation operates. As members will see, by moving the 
amendment in Hon Sally Talbot’s name, we would be deleting proposed section 96A(e), which states — 

a body that is a member of a class of bodies prescribed for the purposes of this paragraph; 

While moving the amendment, I also seek some clarification from the minister. It is our view that this provision 
seeks to allow the government to expand the operation of legislation and to determine who will be covered or not 
covered in having to pay tax by way of a regulation rather than substantive legislation, as we have traditionally 
done it. We are setting out the arrangements whereby the minister has the provision to exempt, but the 
government can go further and add in another class of bodies captured by the definition of a relevant body. It is 
my view that this is a very serious provision that changes the way in which this chamber deals with taxation, and 
it should not go by without us formally trying to delete it. If we support this amendment, it will mean that in 
future, if the government identifies further classes of bodies that it wishes to have included in this legislation, it 
has to come back to the chamber with an amendment, and this chamber and the other place maintain sovereignty 
over those decisions. It is wrong to take that power from the Parliament and give it to the executive. It is 
longstanding practice in relation to those issues. It will be a terrible day if this amendment is not supported by 
this chamber. The current provision will have impacts on and change precedents about the way taxation law 
operates. I made some brief comments about that during the debate on the short title of the bill. As well as 
making those comments in support of why proposed section 96A(e) should be deleted, I seek clarification from 
the minister about the government’s intention. If it does prescribe a class of bodies, does the Parliament have the 
capacity to disallow that prescription? 

Hon PETER COLLIER: The amendment is not supported by the government. The law of charities is 
constantly evolving and there is no certainty about the direction in which it will go. Access to state exemptions is 
an area that is being marketed by professional advisers, and the Commissioner of State Revenue is aware of 
instances of organisations being encouraged to change their constitutions to come within the common law 
definition of a charity. The commissioner is also aware of actual and potential alternative arguments from some 
excluded charities seeking to circumvent the amendments in the bill. The regulation-making power has been 
included so that these issues can be addressed as they arise, and in a timely manner. The meaning in the act has 
long-term lags associated with it, resulting in potential revenue leakage. 

With regard to the potential for disallowance of the regulations, yes, there will be the opportunity for 
disallowance in both houses of Parliament. 

Hon KEN TRAVERS: I appreciate that the minister has clarified the disallowance. The minister has used the 
argument about how the world is changing. However, on that basis, we should bring in legislation that states 
a minister shall have the power to make tax rules by regulation, or a minister shall have the power to make rules 
around taxis by regulation, and just leave it as a skeletal piece of legislation. I find it extraordinary that I have to 
give this speech to Liberal members of Parliament. However, when it comes to the state taking people’s property 
off them by way of taxation—which, although I am not necessarily supportive of all the money that the current 
government is taking off people, I do support when it is used properly and not wasted—I would have thought 
that Parliament should determine that, not the executive on its own. I urge members to support this amendment. 
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Division 
Amendment put and a division taken, the Chair casting her vote with the ayes, with the following result — 

Ayes (10) 

Hon Alanna Clohesy Hon Sue Ellery Hon Amber-Jade Sanderson Hon Samantha Rowe (Teller) 
Hon Stephen Dawson Hon Adele Farina Hon Ken Travers  
Hon Kate Doust Hon Ljiljanna Ravlich Hon Darren West  

Noes (19) 

Hon Ken Baston Hon Brian Ellis Hon Alyssa Hayden Hon Michael Mischin 
Hon Liz Behjat Hon Donna Faragher Hon Peter Katsambanis Hon Helen Morton 
Hon Paul Brown Hon Nick Goiran Hon Mark Lewis Hon Simon O’Brien 
Hon Jim Chown Hon Dave Grills Hon Rick Mazza Hon Phil Edman (Teller) 
Hon Peter Collier Hon Nigel Hallett Hon Robyn McSweeney  

            
Pairs 

 Hon Sally Talbot Hon Col Holt 
 Hon Lynn MacLaren Hon Jacqui Boydell 
 Hon Robin Chapple Hon Martin Aldridge 
Amendment thus negatived. 
Hon PETER COLLIER: I move — 

Page 7, after line 28 — To insert — 
(3A) The Minister must — 

(a) provide written reasons to the applicant for a decision in relation to an application 
under section 96B; and 

(b) provide written reasons for a decision to amend or revoke a beneficial body 
determination to the body in respect of which the determination is made. 

Hon KEN TRAVERS: Although giving the reasons to the applicant is good, it is still the opposition’s view that 
those reasons should be made public. The minister should be required to release formal guidelines, as outlined at 
minority recommendation 9. By simply providing the reasons to the applicant, in my view this clause will create 
a lobbyists’ picnic. This could almost be called the Norman Moore clause. He chairs one of the premier lobby 
groups around Perth these days. I suspect in many cases there will be professional lobbying outfits assisting 
groups to put in applications for exemption. Those lobby groups will be able to see the written reasons an 
application is either accepted or rejected. That will allow them to say to other clients, “We understand how the 
minister makes these decisions—no-one else does. We can help you write your tax exemption application.” It 
will give them a massive benefit because they will see from previous clients the way in which the minister 
operates and makes decisions. No-one else in the community will have that option. Although the opposition does 
not disagree with the idea that reasons should be available to the applicant, the opposition’s view is there should 
be a far more public process about how the minister makes these decisions and the grounds upon which they are 
made. That is so everyone has that knowledge and is able to use it to determine whether or not to put in an 
application, without having to rely on paying sums of money to lobbyists. 

Amendment put and passed.  
Hon KEN TRAVERS: I will take the opportunity to quickly move amendment 51/6 standing in the name of 
Hon Sally Talbot on the supplementary notice paper. I had already pointed out to the chamber the reason that it 
is important for the minister to outline the guidelines. I therefore move — 

Page 9, after line 5 — To insert — 
96D. Guidelines about the taxation exemption of charities, issue of 

(1) The Minister shall issue guidelines relating to matters which the Minister may take into 
consideration when exercising the ministerial discretion to reconsider the taxation of 
charities. 

(2) The Minister may at any time amend or revoke guidelines. 
(3) Guidelines must be published in the Gazette within 14 days of being issued. 

Hon PETER COLLIER: This amendment is not supported. The nature of matters that need to be considered 
when making a beneficial body determination means that flexibility is required. It would be very difficult to 
devise effective criteria or guidelines. Although it is expected that only a small number of organisations will seek 
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beneficial body determination, the provisions potentially apply to a range of bodies, and the applicants are likely 
to be disparate in nature. Additionally, the law in this area is constantly evolving and there is a wide range of 
factors that may need to be taken into account, depending on the facts of a particular case. Perverse or 
undesirable outcomes that are not in line with government policy can result when guidelines are too prescriptive; 
alternatively the guidelines would need to be framed in such a general way that would defeat the purpose of 
attempting to provide guidelines. Transparency and accountability has been ensured in framing the amendments 
to require that the Treasurer concur with a beneficial body determination, and that the determination be 
published in the Government Gazette. Transparency and accountability will be further enhanced by the proposed 
committee amendment requiring the minister to give reasons for any decision to reject, make, amend or revoke 
the beneficial body determination. 
Amendment put and negatived. 
Clause, as amended, put and passed. 
Clauses 7 and 8 put and passed. 
Clause 9: Sections 38AA, 38AB and 38AC inserted — 
Hon PETER COLLIER: I move — 

Page 11, line 8 — To delete the line and insert — 
(b) an industrial association; 

Hon KEN TRAVERS: To all of the minister’s motions, I say “ditto”. To all of the amendments that stand in the 
name of Hon Sally Talbot, I think the will of the chamber has been made clear: we stand by those amendments. 
I will not take up the time of the chamber by moving them all again, but we support them in each clause and in 
following clauses that deal with relevant bodies. 
Amendment put and passed. 
Hon DARREN WEST: I move — 

Page 11, line 11 — To delete “or (e),” and insert — 
, (e) or an agricultural association, a growers’ association or an agricultural cooperative, 

Amendment put and negatived. 
Hon PETER COLLIER: I move — 

Page 11, lines 12 to 16 — To delete the lines and insert — 
trade, industry or commerce, unless the main purposes of the body are charitable purposes 
that fall within the first 3 categories (being relief of poverty, advancement of education 
and advancement of religion) identified by Lord Macnaghten in Commissioners for 
Special Purposes of Income Tax v Pemsel [1891] AC 531 as developed by the common 
law of Australia from time to time; 

Amendment put and passed. 
Hon PETER COLLIER: I move — 

Page 13, after line 17 — To insert — 
(3A) The Minister must — 

(a) provide written reasons to the applicant for a decision in relation to an application 
under section 38AB; and 

(b) provide written reasons for a decision to amend or revoke a beneficial body 
determination to the body in respect of which the determination is made. 

Amendment put and passed. 
Committee interrupted, pursuant to standing orders. 
[Continued on page 9203.] 

Sitting suspended from 4.15 to 4.30 pm 
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